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CiTY OF LA VISTA
MAYOR & CITY COUNCIL REPORT
JUNE 5, 2018 AGENDA

Subject: Type: Submitted By:
AGREEMENT FOR CONSTRUCTION € RESOLUTION

PHASE ENGINEERING - OFFSTREET ORDINANCE JOHN KOTTMANN
PARKING DIST. NO. 2 STRUCTURE NoO. 1 RECEIVE/FILE CiTY ENGINEER
SYNOPSIS

A resolution has been prepared authorizing the execution of a Professional Services Agreement with Olsson
Associates, Inc. (OA) to provide construction phase engineering services for Parking Structure No. 1 in Offstreet
Parking District No. 2 located in the 84" Street public improvement redevelopment project area in an amount not
to exceed $45,411.00.

FISCAL IMPACT

The FY17/18 Biennial Budget includes funding for this project.

RECOMMENDATION

Approval

BACKGROUND

Olsson & Associates has been retained to provide engineering services in the 84" Street public improvement
project area as a result of a consultant selection process. The proposed Parking Structure No. 1 is located in this
redevelopment area and requires close coordination with the public infrastructure being constructed around the
structure. As a result, it is necessary to engage Olsson & Associates to provide the construction phase services
(testing, observations, and coordination) for the parking structure. A detailed scope of services was developed
and a not-to-exceed fee was agreed upon. This document was carefully reviewed by the City Engineer and Project
Advisor, HDR, Inc. The complete agreement is available for review in the City Clerk’s office.
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RESOLUTION NO.

A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF LA VISTA,
NEBRASKA AUTHORIZING THE EXECUTION OF A PROFESSIONAL SERVICES
AGREEMENT WITH OLSSON ASSOCIATES, INC. FOR CONSTRUCTION PHASE
ENGINEERING SERVICES FOR PARKING STRUCTURE NO. 1 IN OFFSTREET PARKING
DISTRICT NO. 2 IN AN AMOUNT NOT TO EXCEED $45,411.00.

WHEREAS, the City Council of the City of La Vista has determined that said services are
necessary; and

WHEREAS, the FY 17/18 Biennial Budget includes funding for this project; and

WHEREAS, the agreement has a not-to-exceed cost of $45,411.00 for the scope of services;

NOW, THEREFORE BE IT RESOLVED, by the Mayor and City Council of La Vista, Nebraska,
authorizing the execution of a professional services agreement with Olsson
Associates, Inc. for construction phase engineering services for Parking
Structure No. 1 in Offstreet Parking District No. 2 in an amount not to exceed
$45,411.00.

PASSED AND APPROVED THIS 5TH DAY OF JUNE, 2018.

CITY OF LA VISTA

Douglas Kindig, Mayor

ATTEST:

Rachel D. Carl, CMC
Deputy City Clerk
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LETTER AGREEMENT
FOR PROFESSIONAL SERVICES

April 30, 2018
City of La Vista
Attn: John Kottman
8116 Park View Blvd
La Vista, NE 68128

Re: LETTER AGREEMENT FOR PROFESSIONAL SERVICES
La Vista City Centre - Lot 17 Public Parking Garage (the “Project”)
La Vista, NE

Dear Mr. Kottman,

It is our understanding that City of La Vista (“Client”) requests Olsson Associates, Inc. (“Olsson”) to
perform the services described herein pursuant to the terms of this Letter Agreement for
Professional Services, Olsson’s General Provisions and any exhibits attached hereto (all documents
constitute and are referred to herein as the “Agreement”) for the Project.

Olsson has acquainted itself with the information provided by Client relative to the Project and based
upon such information offers to provide the services described below for the Project. Client warrants
that it is either the legal owner of the property to be improved by this Project or that Client is acting
as the duly authorized agent of the legal owner of such property. Client acknowledges that it has
reviewed the General Provisions and any exhibits attached hereto, which are expressly made a part
of and incorporated into the Agreement by this reference. In the event of any conflict or
inconsistency between this Letter Agreement, and the General Provisions regarding the services to
be performed by Olsson, the terms of the General Provisions shall take precedence.

Olsson shall provide the following services (“Scope of Services”) to Client for the Project: as more
specifically described in “Scope of Services” attached hereto. Should Client request work in addition
to the Scope of Services, Olsson shall invoice Client for such additional services (Optional Additional
Services) at the standard hourly billing labor rate charged for those employees actually performing
the work, plus reimbursable expenses if any. Olsson shall not commence work on Optional
Additional Services without Client’s prior written approval.

Olsson agrees to provide all of its services in a timely, competent and professional manner, in
accordance with applicable standards of care, for projects of similar geographic location, quality and
scope.

11627 Virginia Plaza, Suite 103 TEL 402.827.7220
La Vista, NE 68128 FAX 402.827.7223 www.olssonassociates.com



SCHEDULE FOR OLSSON’S SERVICES

Unless otherwise agreed, Olsson would expect to begin performing its services under the Agreement
promptly upon your signing.

COMPENSATION

Client shall pay to Olsson for the performance of the Scope of Services, the actual time of personnel
performing such services, and all actual reimbursable expenses in accordance with the Labor Billing
Rate Schedule(s) attached to this Agreement. Olsson shall submit invoices monthly and payment is
due within 30 calendar days of invoice date.

Olsson’s Scope of Services will be provided on a time and expense basis not to exceed $45,411.00.
TERMS AND CONDITIONS OF SERVICE

We have discussed with you the risks, rewards and benefits of the Project, the Scope of Services,
and our fees for such services and the Agreement represents the entire understanding between
Client and Olsson with respect to the Project. The Agreement may only be modified in writing signed
by both parties.

Client’s designated Project Representative shall be Mr. John Kottman.

If this Agreement satisfactorily sets forth your understanding of our agreement, please sign in the
space provided below. Retain one original for your files and return an executed original to Olsson.
This proposal will be open for acceptance for a period of 30 days from the date set forth above,
unless changed by us in writing.

OLSSON ASSOCIATES, INC.

By By
Justin Tegels Kellen Petersen

By signing below, you acknowledge that you have full authority to bind Client to the terms of the
Agreement. If you accept the terms set forth herein, please sign:

CITY OF LA VISTA

By

Signature

Print Name

Title Dated

Attachments
Scope of Services
General Provisions



SCOPE OF SERVICES

This exhibit is hereby attached to and made a part of the Letter Agreement for Professional Services
dated April 30, 2018 between City of La Vista (“Client”) and Olsson Associates (“Olsson”) providing
for professional services. Olsson’s Scope of Services for the Agreement is indicated below.

PROJECT DESCRIPTION AND LOCATION

Project Description: La Vista City Centre - Lot 17 Public Parking Garage
Project Location: La Vista, NE

PROJECT UNDERSTANDING

Olsson Associates understands the project includes fine grading and the construction of an
approximate 37,000 square foot post-tensioned parking garage structure with site development of
sidewalks, and new driveway. The building will consist of structural concrete supported by cast-in-
place spread footings that bear on rammed aggregate piers.

SCHEDULE OF FEES

Olsson shall provide the following services (Scope of Services) to Client for the Project:

Scope of Work SAMIELT Fee Type Authorization
Budget
Special Inspections and Materials Time & ,
Testing $45,411.00 Expense-NTE Accept:
Field Services’
Technician per hour 60.00
Technician Overtime per hour 90.00
Steel Technician per hour 85.00
Steel Technician — NDT Level Il per hour 90.00
SWPPP Inspector per month 800.00
Administrative and Engineering Services
Administrative per hour 54.00
Project Manager per hour 115.00
Geotechnical Engineer per hour 120.00

Travel and Reimbursable Expenses

Mileage (Estimated at $5 per trip) per mile 0.75
Other Cost + 10%
Laboratory Testing and Equipment

Standard Proctor - soils per test 150.00
Standard Proctor - aggregate per test 225.00
Modified Proctor - soils per test 225.00
Atterberg Limits per test 75.00
P-200 Sieve Analysis per test 40.00
Sieve Analysis per test 100.00

Compressive Strength — Concrete per test 15.00
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Compressive Strength — Masonry Block per test 90.00
Compressive Strength — Masonry Grout per test 20.00
Compressive Strength — Masonry Mortar per test 20.00
Concrete Coring each 70.00
Concrete Core Thickness Test each 18.00
Non-Destructive Testing (NDT) Equipment per day 85.00
NDT Consumables per day 20.00
Fireproofing - Cohesion Test per test 50.00
Fireproofing - Density Test per test 50.00
Maturity Probes - Concrete each 60.00
Floor Flatness Machine per day 200.00
Self-reading Settlement Monument each 1,000.00

Field Testing and Equipment
Two-man Technician Crew per day 1,200.00
Curtainwall Testing Equipment per day 1,000.00
Air Infiltration Testing Equipment per day 1,000.00
Building Materials per day 200.00

*Field services provided on Saturday, Sunday, Holidays, and in excess of 8-hours/day will be charged at 1.5
times the unit fee. A 4-hour minimum will apply to structural steel field services.

Olsson is not responsible for the Contractor’'s means or methods and does not have the obligation
or authority to stop Contractor’'s work. Olsson’s responsibility as special inspector is to report our
field observations and test results to the Contractor and Client as provided herein. Olsson
understands the scope of work for the special inspections and construction materials testing consists
of the following:

Project Management / Reporting — Olsson’s field professionals will prepare typed field reports
summarizing each day's field observations, presenting test results, and detailing items not in
compliance with the project drawings and/or specifications. Draft copies of the field reports will be
provided daily to the designated field representative if requested. Field reports and test reports for
each task listed below will be reviewed by our project manager and transmitted to the Client,
Architect, Structural Engineer, General Contractor and Building Official via Olsson’s Client Command
Center if requested. Upon request and following completion of the project, Olsson will prepare a final
summary report stating its opinion with regard to whether the portions of the work that were observed,
inspected and/or tested were in compliance with the project specifications.

The Olsson Project Management team takes a hands-on approach to managing projects assigned. The
manager assigned to a project will be available for pre-construction meetings and will make site visits
for introductions at the beginning of a project as well as in situations dealing without outlined scope.
The general contractor is informed of Olsson’s scope and inspection expectations as part of the initial
site visit to assist in keeping expectations of performance and scope in the fore-front of the construction
team.

SPECIAL INSPECTIONS AND MATERIALS TESTING

Special Inspections, materials testing, and field services have been requested for intermediate
foundations, reinforced concrete, post-tensioned tendons, floor slabs, structural masonry, precast
concrete connections, structural steel connections, structural backfill, and exterior concrete. We
propose to provide our observation and testing services in the following manner:

Stone Columns — Olsson will observe the installation for each pier to be installed on a full-time
basis. The pier diameter and depth will be noted on the contractor supplied drilling log. Installation
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of the rammed aggregate in the piers will be observed. Periodically, dynamic cone penetrometer
tests will be conducted on the rammed aggregate in the piers with the contractor supplied and
calibrated equipment.

+ Estimated at 1 trip per day during installation operations. A total of 10 site visits are
anticipated. (10 hours on-site per day)
» Estimated at 10 hours of Geotechnical Engineer review of procedures and installation logs.

Fill and Backfill Placement — Olsson will obtain samples of materials proposed for use as structural
fill for laboratory testing. Laboratory tests, including standard Proctors and Atterberg limits tests, will
be performed to classify and determine physical properties of the proposed fill materials. Olsson will
observe the exposed subgrade within the construction limits to document unsuitable soils have been
removed and to identify unstable areas that require additional excavation prior to fill placement.
Olsson will observe and perform compaction tests on the structural backfill and utility trench backfill
placed during site development activities. Olsson has estimated the following based on periodic
testing:

» Estimated at 1 trip per day during placement of structural backfill. A total of 13 site visits
anticipated
o 8 site visits for foundation backfill
0 3 site visits during ramp backfill
0 2 site visits during stoop backfill
» Estimated at 1 trip per day during placement of utility trench backfill. A total of 6 site visits
anticipated
* 1 bulk sample of material to be used as structural fill for laboratory Proctor, Atterberg Limits,
and P-200 testing

Reinforced Concrete — Olsson will perform field testing including slump, air entrainment, and
temperature will be performed on samples of concrete obtained from these structures. Cylinders will
be cast from the concrete used in the construction of the structure for compressive strength testing
at the rate of one test per 100 CY or less placed. Olsson has estimated the following:

o 39 - Sets of 6 (4"x8”) Compressive Strength Specimens for the reinforced structures
o Footings and Column Pads — 13 Placement Events (13 Sets)
0 Cast-in-place Walls — 12 Placement Events (12 Sets)
o Structural Stoops — 3 Placement Events (3 Sets)
o Slab-on-grade — 6 Placement Events (11 Sets)
» Part time observation of concrete placement (estimates 2.5 hours onsite per pour)

Post-tensioned Concrete — Olsson will perform field testing including slump, air entrainment and
temperature, will be performed on samples of concrete obtained from these structures. Cylinders will
also be cast from the concrete used in the construction of the structure for compressive strength
testing. Olsson has estimated the following based on the schedule provided:

* 12 Concrete pours to complete post-tension slab decks
o Estimated at 6 hours each pour (full-time observation for 2 technicians)
o Specifications call for slump test on every truck and full-time observation
* 34 — Sets of 6 (4’x8”) Lab Cured Specimens to measure for tensioning requirements
» 34 - Sets of 2 Field Cured Compressive Strength Specimens
» 12 specimen pickups for the field cure cylinders

Structural Masonry Infill — Olsson will observe construction of the structural masonry walls on a
periodic basis prior to grouting operations and continuous observations during grouting operations
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per 2012 IBC Level 1 special inspection table 1704.5.1. Samples of masonry materials used in
construction will be attained for laboratory testing at a frequency of 1 set of compressive strength
specimens per 5,000 square feet of masonry constructed. Olsson has estimated the following:

e 7 — Site visits for Level 1 inspection and observation of reinforcing steel, grout placement,
wall construction and sampling masonry materials for laboratory testing
o 1 set of compressive strength specimens including:
= 2-unit masonry blocks per set
= 4 grout prism specimens per set
» 3 mortar cube specimens per set

Concrete Pavements — Olsson will observe placement of concrete for the exterior concrete
pavements. Field tests, including slump, air entrainment and temperature, will be performed on
samples of concrete obtained from these structures. Cylinders will be cast from the concrete used
for compressive strength testing at a rate of 100 CY of concrete placed. Core sampling of the
concrete pavement for thickness confirmation will also be performed. Olsson has estimated the
following:

o 2 Sets of 4 (4"x8”) Compressive Strength Specimens for 8” concrete pavement
o 2 Sets of 4 (4"’x8”) Compressive Strength Specimens for 5” concrete pavement
» 1 Set of 4 (4’x8”) Compressive Strength Specimens for sidewalks

» Concrete Thickness — 1 core per thickness of pavement (2 Cores Total)

Exclusions — Olsson can provide these services for additional fees if requested by the Owner:

» Reinforcing steel and Tendon inspection visits prior to concrete placement

» Tendon tensioning observation visits

» Observation of welded and bolted connections for the framing and decking connections
» Clay Masonry Unit Compressive Strength Testing

» Concrete Maturity Curve establishment and utilization for Post-Tension Concrete

PROPOSED SCOPE OF WORK:

SPECIAL INSPECTIONS AND MATERIAL TESTING SERVICES
Stone Columns

100 hrs Technician @ $60.00 /hr $ 6,000.00
10 Project Engineer @ $120.00 /hr $ 1,200.00
10 trips (mileage) @ $5.00 /trip % 50.00
Fill and Backfill Placement
26 hrs Technician @ $60.00 /hr $ 1,560.00
1 Standard Proctor @ $150.00 /each $ 150.00
1 Standard Proctor- Aggregate @ $225.00 /each $ 225.00
1 Atterberg Limits @ $75.00 /each $ 75.00
1 P-200 Sieve Analysis @ $40.00 /each $ 40.00
13 trips (mileage) @ $5.00 /trip $ 65.00
Utility Backfill Placement
12 hrs Technician @ $60.00 /hr $ 720.00
6 trips (mileage) @ $5.00 /trip $ 30.00

Reinforced Concrete
85 hrs Technician @ $60.00 /hr $ 5,100.00
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234 Compression Test - Concrete @ $15.00 /each $ 3,510.00
34 trips (mileage) @ $5.00 /trip $ 170.00
Post-Tension Concrete
0 hrs Technician- Pre-inspection @ $60.00 /hr $ 0.00
144 hrs Technician- Concrete Placement @ $60.00 /hr $ 8,640.00
0 hrs Technician- Tendon Tensioning @ $60.00 /hr $ 0.00
272 Compression Test - Lab Cured@ $15.00 /each $ 4,080.00
68 Compression Test - Field Cured@ $15.00 /each $ 1,020.00
36 trips (mileage) @ $5.00 f/trip $ 180.00
12 trips- field cure pick up @ $5.00 f/trip $ 60.00
Structural Masonry
21 hrs Technician @ $60.00 /hr $ 1,260.00
3 Compression Test - Mortar @ $20.00 /each $ 60.00
4 Compression Test - Grout @ $30.00 /each $ 120.00
2 Compression Test - Block @ $120.00 /each $ 240.00
7 Trips (Mileage) @ $5.00 /trip $ 35.00
Concrete Pavements/Sidewalks
10 hrs Technician concrete@ $60.00 /hr $ 600.00
4 hrs Technician soils@ $60.00 /hr $ 240.00
2 Coring- Concrete @ $70.00 /each $ 140.00
2 Concrete Core- Thickness @ $18.00 /each $ 36.00
20 Compression Test - Concrete @ $15.00 /each $ 300.00
7 trips (mileage) @ $5.00 f/trip $ 35.00
Reporting/Project Management
80 hrs Project Manager @ $115.00 /hr $ 9,200.00
5 hrs Administrative @ $54.00 /hr $ 270.00

Total: $ 45,411.00

The attached Scope of Work was prepared to show the maximum amount of time and materials it
would take to complete the services required to complete the Project without anticipation of profits
on account of any difference between the actual and estimated quantities. If the construction
methods utilized by contractors for the above referenced project increases the frequency of site visits
and construction testing units as listed in the scope of work, this agreement shall be amended to
supplement the cost of the out of scope services. Olsson will notify the Client if construction testing
frequencies and site visits of the above scope of work are subject to increase due to construction
methods or design changes prior to the commencement of said out of scope services.

Olsson is committed to providing quality service to its clients, commensurate with their wants, needs
and desired level of risk. If a portion of this proposal does not meet your needs, or if those needs
have changed, Olsson stands ready to consider appropriate modifications, subject to the standards
of care to which we adhere as professionals. If you have any questions or concerns regarding this
scope of work please contact Justin Tegels at 402-827-7220 or at jtegels@olssonassociates.com.
We look forward to hearing from you and working with you and your firm on this project.
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GENERAL PROVISIONS

These General Provisions are attached to and made a part of
the respective Letter Agreement or Master Agreement, dated
June 21, 2016 between La Vista Community Development
Agency (“Client”) and Olsson Associates, Inc. (“Olsson”) for
professional services in connection with the project or projects
arising under such Letter Agreement or Master Agreement (the
“Project(s)").

As used herein, the term "this Agreement" refers to these
General Provisions, the applicable Letter Agreement or Master
Agreement, and any other exhibits or attachments thereto as if
they were part of one and the same document.

SECTION 1—OLSSON'S SCOPE OF SERVICES

Olsson’s scope of services for the Project(s) is set forth in the
applicable Letter Agreement or Master Agreement (“Scope of
Services”).

SECTION 2—ADDITIONAL SERVICES

2.1 Unless otherwise expressly included, Scope of
Services does not include the categories of additional services
set forth in Sections 2.2 and 2.3.

2.2 If Client and Olsson mutually agree for Olsson to
perform any optional additional services as set forth in this
Section 2.2 (“Optional Additional Services”), Client will provide
written approval of the agreed-upon Optional Additional
Services, and Olsson shall perform or obtain from others such
services and will be entitled to an increase in compensation at
rates provided in this Agreement. Olsson may elect not to
perform all or any of the Optional Additional Services without
cause or explanation:

221 Preparation of applications and supporting
documents for governmental financial support of the Project(s);
preparation or review of environmental studies and related
services; and assistance in obtaining environmental approvals.

222 Services to make measured drawings of or to
investigate existing conditions of facilities.

2.2.3 Services resulting from changes in the general
scope, extent or character of the Project(s) or major changes in
documentation previously accepted by Client where changes
are due to causes beyond Olsson's control.

224 Services resulting from the discovery of
conditions or circumstances which were not contemplated by
Olsson at the commencement of this Agreement. Olsson shall
notify Client of the newly discovered conditions or
circumstances and Client and Olsson shall renegotiate, in good
faith, the compensation for this Agreement, if amended terms
cannot be agreed upon, Olsson may terminate this Agreement
and Olsson shall be paid for its services through the date of
termination.

225 Providing renderings or models.

2.2.6 Preparing documents for alternate bids
requested by Client.
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2.2.7 Analysis of operations, maintenance or
overhead expenses; value engineering; the preparation of rate
schedules; earnings or expense statements; cash flow or
economic evaluations or; feasibility studies, appraisals or
valuations.

2.2.8 Furnishing the services of independent
professional associates or consultants for work beyond the
Scope of Services.

2.2.9 Services necessary due to the Client's award of
more than one prime contract for the Project(s); services
necessary due to the construction contract containing cost plus
or incentive-savings provisions; services necessary in order to
arrange for performance by persons other than the prime
contractor; or those services necessary to administer Client’s
contract(s).

2.2.10 Services in connection with staking out the work
of contractor(s).

2211 Services during out-of-town travel or visits to the
site beyond those specifically identified in this Agreement.

2.2.12 Preparation of operating and maintenance
manuals.

2.2.13 Services to redesign some or all of the
Project(s).

2.2.14 Preparing to serve or serving as a consultant or
witness or assisting Client with any litigation, arbitration or other
legal or administrative proceeding.

2.2.15 Services relating to Construction Observation,
Certification, Inspection, Construction Cost Estimating, project
observation, construction management, construction
scheduling, construction phasing or review of Contractor's
performance means or methods.

23 Whenever, in its sole discretion, Olsson determines
additional services as set forth in this Section 2.3 are necessary
to avoid a delay in the completion of the Project(s) (“Necessary
Additional Services”), Olsson shall perform or obtain from others
such services without waiting for specific instructions from
Client, and Olsson will be entitled to an increase in
compensation for such services at the standard hourly billing
rate charged for those employees performing the services, plus
reimbursable expenses, if any:

231 Services in connection with work directive
changes and/or change orders directed by the Client to any
contractors.

2.3.2 Services in making revisions to drawings and
specifications occasioned by the acceptance of substitutions
proposed by contractor(s); services after the award of each
contract in evaluating and determining the acceptability of an
unreasonable or excessive number of substitutions proposed by
contractor(s); or evaluating an unreasonable or extensive
number of claims submitted by contractor(s) or others in
connection with the Project(s).

19-3868.01



233 Services resulting from significant delays,
changes or price increases occurring as a direct or indirect result
of material, equipment or energy shortages.

2.34 Additional or extended services during
construction made necessary by (1) work damaged during
construction, (2) a defective, inefficient or neglected work by any
contractor, (3) acceleration of the progress schedule involving
services beyond normal working hours, or (4) default by any
contractor.

SECTION 3—CLIENT'S RESPONSIBILITIES

3.1 Client shall provide all criteria and full information as to
Client's requirements for the Project(s); designate and identify in
writing a person to act with authority on Client's behalf in respect
of all aspects of the Project(s); examine and respond promptly
to Olsson's submissions; and give prompt written notice to
Olsson whenever Client observes or otherwise becomes aware
of any defect in the Olsson’s services.

3.2 Client agrees to pay Olsson the amounts due for
services rendered and expenses within thirty (30) days after
Olsson has provided its invoice for such services. In the event
Client disputes any invoice item, Client shall give Olsson written
notice of such disputed item within fifteen (15) days after receipt
of such invoice and shall pay to Olsson the undisputed portion of
the invoice according to the provisions hereof. If Client fails to pay
any invoiced amounts when due, interest will accrue on each
unpaid amount at the rate of thirteen percent (13%) per annum
from the date due until paid according to the provisions of this
Agreement. Interest shall not be charged on any disputed invoice
item which is finally resolved in Client’s favor. Payment of interest
shall not excuse or cure any default or delay in payment of
amounts due.

3.2.1 If Client fails to make any payment due Olsson
for services and expenses within thirty (30) days after receipt of
Olsson's statement therefore, Olsson may, after giving seven (7)
days written notice to Client, suspend services to Client under
this Agreement until Olsson has been paid in full all amounts
due for services, expenses and charges and Client will not
obtain any license to any Work Product or be entitled to retain
or use any Work Product pursuant to Section 7.1 unless and
until Olsson has been paid in full and Client has fully satisfied all
of its obligations under this Agreement.

3.3 Payments to Olsson shall not be withheld, postponed
or made contingent on the construction, completion or success
of the Project(s) or upon receipt by the Client of offsetting
reimbursements or credit from other parties who may have
caused the need for additional services. No withholdings,
deductions or offsets shall be made from Olsson’s
compensation for any reason unless and until Olsson has been
found to be legally liable for such amounts.

3.4 Client shall also do the following and pay all costs
incident thereto:

3.4.1 Furnish to Olsson any existing and/or required
borings, probings or subsurface explorations; hydrographic
surveys; laboratory tests or inspections of samples, materials or
equipment; appropriate professional interpretations of any of the
foregoing; environmental assessment and impact statements;
property, boundary, easement, right-of-way, topographic or
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utility surveys; property descriptions; and/or zoning or deed
restrictions; all of which Olsson may rely upon in performing
services hereunder.

3.4.2 Guarantee access to and make all provisions for
Olsson to enter upon public and private property reasonably
necessary to perform its services on the Project(s).

3.4.3 Provide such legal, accounting, independent
cost estimating or insurance counseling services as may be
required for the Project(s); any auditing service required in
respect of contractor(s)' applications for payment; and/or any
inspection services to determine if contractor(s) are performing
the work legally.

3.4.4 Provide engineering surveys to establish
reference points for construction unless specifically included in
Olsson’s Scope of Services.

3.45 Furnish approvals and permits from all
governmental authorities having jurisdiction over the Project(s).

3.4.6 If more than one prime contractor is to be
awarded the contract for construction, designate a party to have
responsibility and authority for coordinating and interfacing the
activities of the various prime contractors.

3.5 Client shall pay all costs incident to obtaining bids or
proposals from contractor(s).

3.6 Client shall pay all permit application review costs for
government authorities having jurisdiction over the Project(s).

3.7 Contemporaneously with the execution of this
Agreement, Client shall designate in writing an individual to act
as its duly authorized Project(s) representative.

3.8 Client shall bear sole responsibility for:

3.8.1 Jobsite safety. Neither the professional activities
of Olsson, nor the presence of Olsson or its employees or sub-
consultants at the Project shall impose any duty on Olsson
relating to any health or safety laws, regulations, rules,
programs or procedures.

3.8.2 Notifying  third  parties including any
governmental agency or prospective purchaser, of the existence
of any hazardous or dangerous materials located in or around
the Project(s) site.

3.8.3 Providing and updating Olsson with accurate
information regarding existing conditions, including the
existence of hazardous or dangerous materials, proposed
Project(s) site uses, any change in Project(s) plans, and all
subsurface installations, such as pipes, tanks, cables and
utilities within the Project(s) site.

3.9 Client releases Olsson from liability for any incorrect
advice, judgment or decision based on inaccurate information
furnished by Client or others.

3.10 If reasonable precautions will be inadequate to prevent
foreseeable bodily injury or death to persons resulting from a
material or substance, including hazardous materials,

19-3868.01



encountered on the site, Olsson may immediately stop work in
the affected area and report the condition to Client. Client shall
be solely responsible for retaining independent consultant(s) to
determine the nature of the material and to abate or remove the
material. Olsson shall not be required to perform any services or
work relating to or in the area of such material until the material
has been removed or rendered harmless and only after
approval, if necessary of the government agency with
jurisdiction.

3.11 Providing and assuming all responsibility for:
interpretation ~ of  contract  documents; Construction
Observations; Certifications; Inspections; Construction Cost
Estimating; project observations; construction management;
construction scheduling; construction phasing; and review of
Contractor's performance, means and methods. Client waives
any claims against Olsson and releases Olsson from liability
relating to or arising out of such services and agrees, to the
fullest extent permitted by law, to indemnify and hold Olsson
harmless from any and all damages, liabilities or costs, including
reasonable attorneys’ fees and defense costs, relating to such
actions and services.

SECTION 4—MEANING OF TERMS

41 The “Cost of Construction” of the entire Project(s)
(herein referred to as "Cost of Construction") means the total
cost to Client of those portions of the entire Project(s) designed
and specified by Olsson, but it will not include Olsson's
compensation and expenses, the cost of land, rights-of-way, or
compensation for or damages to, properties unless this
Agreement so specifies, nor will it include Client's legal,
accounting, insurance counseling or auditing services, or
interest and financing charges incurred in connection with the
Project(s) or the cost of other services to be provided by others
to Client pursuant to Section 3.

4.2 The “Salary Costs”. Used as a basis for payment mean
salaries and wages (base and incentive) paid to all Olsson's
personnel engaged directly on the Project(s), including, but not
limited to, engineers, architects, surveyors, designers,
draftsmen, specification writers, estimators, other technical and
business personnel; plus the cost of customary and statutory
benefits, including, but not limited to, social security
contributions, unemployment, excise and payroll taxes, workers'
compensation, health and retirement benefits, sick leave,
vacation and holiday pay and other group benefits.

4.3 “Certify” or “a Certification™: If included in the Scope of
Services, such services shall be limited to a statement of
Olsson’s opinion, to the best of Olsson’s professional
knowledge, information and belief, based upon its periodic
observations and reasonable review of reports and tests created
by Olsson or provided to Olsson. Olsson shall not be responsible
for constant or exhaustive observation of the work. Client
understands and agrees that any certifications based upon
discrete sampling observations and that such observations
indicate conditions that exist only at the locations and times the
observations were performed. Performance of such observation
services and certification does not constitute a warranty or
guarantee of any type, since even with diligent observation,
some construction defects, deficiencies or omissions in the work
may occur. Olsson shall have no responsibility for the means,
methods, techniques, sequences or procedures selected by the
contractor(s) or for the contractor's safety precautions and
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programs nor for failure by the contractor(s) to comply with any
laws or regulations relating to the performance or furnishing of
any work by the contractor(s). Client shall hold its contractor(s)
solely responsible for the quality and completion of the
Project(s), including construction in accordance with the
construction documents. Any duty under this Agreement is for
the sole benefit of the Client and not for any third party, including
the contractor(s) or any subcontractor(s). Olsson shall sign pre-
printed form certifications only if (a) Olsson approves the form
of such certification prior to the commencement of its services,
(b) such certification is expressly included in the Scope of
Services, (c) the certification is limited to a statement of
professional opinion and does not constitute a warranty or
guarantee, express or implied. It is understood that any
certification by Olsson shall not relieve the Client or the Client’s
contractors of any responsibility or obligation they may have by
industry custom or under any contract.

4.4 “Construction Cost Estimate”: An opinion of probable
construction cost made by Olsson. In providing opinions of
probable construction cost, it is recognized that neither the
Client nor Olsson has control over the costs of labor, equipment
or materials, or over the contractor's methods of determining
prices or bidding. The opinion of probable construction costs is
based on Olsson’s reasonable professional judgment and
experience and does not constitute a warranty, express or
implied, that the contractor’s bids or the negotiated price of the
work on the Project(s) will not vary from the Client’'s budget or
from any opinion of probable cost prepared by Olsson.

4.5 “Day”: A calendar day of 24 hours. The term “days”
shall mean consecutive calendar days of 24 hours each, or
fraction thereof.

4.6 “Construction Observation™: If included in the Scope of
Services, such services during construction shall be limited to
periodic visual observation and testing of the work to determine
that the observed work generally conforms to the contract
documents. Olsson shall not be responsible for constant or
exhaustive observation of the work. Client understands and
agrees that such visual observations are discrete sampling
procedures and that such procedures indicate conditions that
exist only at the locations and times the observations were
performed. Performance of Construction Observation services
does not constitute a warranty or guarantee of any type, since
even with diligent observation, some construction defects,
deficiencies or omissions in the work may occur. Olsson shall
have no responsibility for the means, methods, techniques,
sequences or procedures selected by the contractor or for the
contractor’s safety precautions and programs nor for failure by
the contractor to comply with any laws or regulations relating to
the performance or furnishing of any work by the contractor.
Client shall hold its contractor(s) solely responsible for the
quality and completion of the Project(s), including construction
in accordance with the construction documents. Any duty under
this Agreement is for the sole benefit of the Client and not for
any third party, including the contractor or any subcontractor.
Client, or its designees shall notify Olsson at least twenty-four
(24) hours in advance of any field tests and observations
required by the construction documents.

4.7 “Inspect” or “Inspection”: If included in the Scope of
Services, such services shall be limited to the periodic visual
observation of the contractor's completed work to permit Olsson,
as an experienced and qualified professional, to determine that
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the observed work, generally conforms to the contract
documents. Olsson shall not be responsible for constant or
exhaustive observation of the work. Client understands and
agrees that such visual observations are discrete sampling
procedures and that such procedures indicate conditions that
exist only at the locations and times the observations were
performed. Performance of such observation services does not
constitute a warranty or guarantee of any type, since even with
diligent observation, some construction defects, deficiencies or
omissions in the work may occur. Olsson shall have no
responsibility for the means, methods, techniques, sequences
or procedures selected by the contractor(s) or for the
contractor’s safety precautions and programs nor for failure by
the contractor(s) to comply with any laws or regulations relating
to the performance or furnishing of any work by the
contractor(s). Client shall hold its contractor(s) solely
responsible for the quality and completion of the Project(s),
including construction in accordance with the construction
documents. Any duty under this Agreement is for the sole benefit
of the Client and not for any third party, including the
contractor(s) or any subcontractor(s). Client, or its designees,
shall notify Olsson at least twenty-four (24) hours in advance of
any inspections required by the construction documents.

4.8 “Record Documents™ Drawings prepared by Olsson
upon the completion of construction based upon the drawings
and other data furnished to Olsson by the Contractor and others
showing significant changes in the work on the Project(s) made
during construction. Because Record Documents are prepared
based on unverified information provided by others, Olsson
makes no warranty of the accuracy or completeness of the
Record Documents.

SECTION 5—TERMINATION

51 Either party may terminate this Agreement, for cause
upon giving the other party not less than seven (7) calendar days
written notice of default for any of the following reasons;
provided, however, that the notified party shall have the same
seven (7) calendar day period in which to cure the default:

5.1.1 Substantial failure by the other party to perform
in accordance with the terms of this Agreement and through no
fault of the terminating party;

5.1.2 Assignment of this Agreement or transfer of the
Project(s) by either party to any other entity without the prior
written consent of the other party;

5.1.3 Suspension of the Project(s) or Olsson’s
services by the Client for more than ninety (90) calendar days,
consecutive or in the aggregate.

5.2 In the event of a “for cause” termination of this
Agreement by either party, the Client shall, within fifteen (15)
calendar days after receiving Olsson'’s final invoice, pay Olsson
for all services rendered and all reimbursable costs incurred by
Olsson up to the date of termination, in accordance with the
payment provisions of this Agreement.

5.2.1 In the event of a “for cause” termination of this
Agreement by Client and (a) a final determination of default is
entered against Olsson under Section 6.2 and (b) Client has fully
satisfied all of its obligations under this Agreement, Olsson shall
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grant Client a limited license to use the Work Product pursuant
to Section 7.1.

5.3 The Client may terminate this Agreement for the
Client’s convenience and without cause upon giving Olsson not
less than seven (7) calendar days written notice. In the event of
any termination that is not the fault of Olsson, the Client shall
pay Olsson, in addition to payment for services rendered and
reimbursable costs incurred, for all expenses reasonably
incurred by Olsson in connection with the orderly termination of
this Agreement, including but not limited to demobilization,
reassignment of personnel, associated overhead costs, any
fees, costs or expenses incurred by Olsson in preparing or
negotiating any proposals submitted to Client for Olsson’s
Scope of Services or Optional Additional Services under this
Agreement and all other expenses directly resulting from the
termination and a reasonable profit of ten percent (10%) of
Olsson’s actual costs (including overhead) incurred.

SECTION 6—DISPUTE RESOLUTION

6.1

Any dispute concerning a question of fact in connection with
the work not disposed of by this agreement will be referred for
determination to the City or a duly authorized representative,
whose decision in the matter will be final and conclusive on the
parties to this agreement.

6.3 Certification of Merit

Client agrees that it will not assert any claim, including but not
limited to, professional negligence, negligence, breach of
contract, misconduct, error, omission, fraud, or
misrepresentation (“Claim”) against Olsson, or any Olsson
subconsultant, unless Client has first provided Olsson with a
sworn certificate of merit affidavit setting forth the factual and
legal basis for such Claim (the “Certificate”). The Certificate
shall be executed by an independent engineer (“Certifying
Engineer”) currently licensed and practicing in the jurisdiction of
the Project site. The Certificate must contain: (a) the name and
license number of the Certifying Engineer; (b the qualifications
of the Certifying Engineer, including a list of all publications
authored in the previous 10 years and a list of all cases in which
the Certifying Engineer testified within the previous 4 years ; (c)
a statement by the Certifying Engineer setting forth the factual
basis for the Claim; (d) a statement by the Certifying Engineer
of each and every act, error, or omission that the Certifying
Engineer contends supports the Claim or any alleged violation
of any applicable standard of care; (e) a statement by the
Certifying Engineer of all opinions the Certifying Engineer holds
regarding the Claim or any alleged violation of any applicable
standard of care; (f) a list of every document related to the
Project reviewed by the Certifying Engineer; and (g) a list of
every individual who provided Certifying Engineer with any
information regarding the Project. The Certificate shall be
provided to Olsson not less than thirty (30) days prior to any
arbitration or litigation commenced by Client or not less than ten
(10) days prior to the initial response submitted by Client in any
arbitration or litigation commenced by someone other than
Client. The Certificate is a condition precedent to the right of
Client to assert any Claim in any litigation or arbitration and
Client’s failure to timely provide a Certificate to Olsson will be
grounds for automatic dismissal of the Claim with prejudice.
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SECTION 7—MISCELLANEOUS

7.1 Reuse of Documents

All documents, including drawings, specifications, reports,
boring logs, maps, field data, data, test results, information,
recommendations, or opinions prepared or furnished by Olsson
(and Olsson's independent professional associates and
consultants) pursuant to this Agreement (“Work Product”), are
all Olsson’s instruments of service, do not constitute goods or
products, and are copyrighted works of Olsson. Olsson shall
retain an ownership and property interest in such Work Product
whether or not the Project(s) is completed. If Client has fully
satisfied all of its obligations under this Agreement, Olsson shall
grant Client a limited license to use the Work Product and Client
may make and retain copies of Work Product for use in
connection with the Project(s); however, such Work Product is
for the exclusive use and benefit of Client or its agents in
connection with the Project(s), are not intended to inform, guide
or otherwise influence any other entities or persons with respect
to any particular business transactions, and should not be relied
upon by any entities or persons other than Client or its agents
for any purpose other than the Project(s). Such Work Product is
not intended or represented to be suitable for reuse by Client or
others on extensions of the Project(s) or on any other Project(s).
Client will not distribute or convey such Work Product to any
other persons or entities without Olsson's prior written consent
which shall include a release of Olsson from liability and
indemnification by the third party. Any reuse of Work Product
without written verification or adaptation by Olsson for the
specific purpose intended will be at Client's sole risk and without
liability or legal exposure to Olsson, or to Olsson's independent
professional associates or consultants, and Client shall
indemnify and hold harmless Olsson and Olsson's independent
professional associates and consultants from all claims,
damages, losses and expenses including attorneys' fees arising
out of or resulting therefrom. Any such verification or adaptation
of Work Product will entitle Olsson to further compensation at
rates to be agreed upon by Client and Olsson.

7.2 Electronic Files

By accepting and utilizing any electronic file of any Work Product
or other data transmitted by Olsson, the Client agrees for itself,
its successors, assigns, insurers and all those claiming under or
through it, that by using any of the information contained in the
attached electronic file, all users agree to be bound by the
following terms. All of the information contained in any electronic
file is the work product and instrument of service of Olsson, who
shall be deemed the author, and shall retain all common law,
statutory law and other rights, including copyrights, unless the
same have previously been transferred in writing to the Client.
The information contained in any electronic file is provided for
the convenience to the Client and is provided in “as is” condition.
The Client is aware that differences may exist between the
electronic files transferred and the printed hard-copy original
signed and stamped drawings or reports. In the event of a
conflict between the signed original documents prepared by
Olsson and the electronic files, which may be transferred, the
signed and sealed original documents shall govern. Olsson
specifically disclaims all warranties, expressed or implied,
including without limitation, and any warranty of merchantability
or fitness for a particular purpose with respect to any electronic
files. It shall be Client’s responsibility to confirm the accuracy of
the information contained in the electronic file and that it
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accurately reflects the information needed by the Client. Client
shall not retransmit any electronic files, or any portion thereof,
without including this disclaimer as part of any such
transmissions. In addition, Client agrees, to the fullest extent
permitte d by law, to indemnify and hold harmless Olsson, its
officers, directors, employees and sub consultants against any
and all damages, liabilities, claims or costs, including
reasonable attorney’s and expert witness fees and defense
costs, arising from any changes made by anyone other than
Olsson or from any reuse of the electronic files without the prior
written consent of Olsson.

7.3 Construction Cost Estimate

Since Olsson has no control over the cost of labor, materials,
equipment or services furnished by others, or over the
contractor(s)' methods of determining prices, or over competitive
bidding or market conditions, Olsson's Construction Cost
Estimate provided for herein is made on the basis of Olsson's
experience and qualifications and represent Olsson's best
judgment as an experienced and qualified professional
engineer, familiar with the construction industry. Client
acknowledges and agrees that Olsson cannot and does not
guarantee proposals or bids and that actual total Project(s) or
construction costs may reasonably vary from Olsson’s
Construction Cost Estimate. If prior to the bidding or negotiating
phase Client wishes greater assurance as to total Project(s) or
construction costs, Client shall employ an independent cost
estimator as provided in paragraph 3.4.3. If Olsson’s
Construction Cost Estimate was performed in accordance with
its standard of care and was reasonable under the total
circumstances, any services performed by Olsson to modify the
contract documents to bring the construction cost within any
limitation established by Client will be considered Optional
Additional Services and paid for as such by Client. If, however,
Olsson’s Construction Cost Estimate was not performed in
accordance with its standard of care and was unreasonable
under the total circumstances and the lowest negotiated bid for
construction of the Project(s) unreasonably exceeds Olsson's
Construction Cost Estimate, Olsson shall modify its work as
necessary to adjust the Project(s)’ size, and/or quality to
reasonably comply with the Client’s budget at no additional cost
to Client. Under such circumstances, Olsson’s modification of its
work at no cost shall be the limit of Olsson’s responsibility with
regard to any unreasonable Construction Cost Estimate.

7.4 Prevailing Wages

It is Client's responsibility to determine whether the Project(s) is
covered under any prevailing wage regulations. Unless Client
specifically informs Olsson in writing that the Project(s) is a
prevailing wage project and is identified as such in the Scope of
Services, Client agrees to reimburse Olsson and to defend,
indemnify and hold harmless Olsson from and against any
liability, including costs, fines and attorneys' fees, resulting from
a subsequent determination that the Project(s) was covered
under any prevailing wage regulations.

7.5 Samples
All material testing samples shall remain the property of the
Client. If appropriate, Olsson shall preserve samples obtained

no longer than forty-five (45) days after the issuance of any
document that includes the data obtained from those samples.
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After that date, Olsson may dispose of the samples or return
them to Client at Client's cost.

7.6 Standard of Care

Olsson will strive to perform its services in a manner consistent
with that level of care and skill ordinarily exercised by members
of Olsson’s profession providing similar services in the same
locality under similar circumstances at the time Olsson’s
services are performed. This Agreement creates no other
representation, warranty or guarantee, express or implied.

7.7 Force Majeure

Any delay in the performance of any of the duties or obligations
of either party hereto (except the payment of money) shall not
be considered a breach of this Agreement and the time required
for performance shall be extended for a period equal to the
period of such delay, provided that such delay has been caused
by or is the result of any acts of God, acts of the public enemy,
insurrections, riots, embargoes, labor disputes, including strikes,
lockouts, job actions, boycotts, fires, explosions, floods,
shortages of material or energy, or other unforeseeable causes
beyond the control and without the fault or negligence of the
party so affected. The affected party shall give prompt notice to
the other party of such cause, and shall take promptly whatever
reasonable steps are necessary to relieve the effect of such
cause.

7.8 Confidentiality

In performing this Agreement, the parties may disclose to each
other written or oral non-public, confidential or proprietary
information, including but not limited to, information of a
business, planning, marketing or technical nature and models,
tools, hardware and software, and any documents, reports,
memoranda, notes, files or analyses that contain, summarize or
are based upon any proprietary or confidential information
(hereatfter referred to as the "Information”).

7.8.1 Therefore, Olsson and Client agree that the
party receiving Information from the other party to this
Agreement (the “Receiving Party”) shall keep Information
confidential and not use the Information in any manner other
than in the performance of this Agreement without prior written
approval of the party disclosing Information (the “Disclosing
Party”) unless Client is a public entity and the release of
Information is required by law or legal process.

7.8.2 The existence of discussions between the
parties, the purpose of this Agreement, and this Agreement shall
be considered Information subject to the confidentiality
provisions of this Agreement.

7.8.3 Notwithstanding anything to the contrary herein,
the Receiving Party shall have no obligation to preserve the
confidentiality of any Information which:

7.8.3.1 was previously known to the Receiving
Party free of any obligation to keep it confidential; or

7.8.3.2 is or becomes publicly available by other
than unauthorized disclosures; or
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7.8.3.3 is independently developed by the
Receiving Party without a breach of this Agreement; or

7.8.34 is disclosed to third parties by the
Disclosing Party without restrictions; or

7.8.3.5 is received from a third party not subject to
any confidentiality obligations.

7.8.4 In the event that the Receiving Party is required
by law or legal process to disclose any of Information of the
Disclosing Party, the Receiving Party required to disclose such
Information shall provide the Disclosing Party with prompt oral
and written notice, unless notice is prohibited by law (in which
case such notice shall be provided as early as may be legally
permissible), of any such requirement so that the Disclosing
Party may seek a protective order or other appropriate remedy.

7.85 Nothing contained in this Agreement shall be
construed as altering any rights that the Disclosing Party has in
the Information exchanged with or disclosed to the Receiving
Party, and upon request, the Receiving Party will return all
Information received in tangible form to the Disclosing Party, or
at the Receiving Party’s option, destroy all such Information. If
the Receiving Party exercises its option to destroy the
Information, the Receiving Party shall certify such destruction to
the Disclosing Party.

7.8.6 The parties acknowledge that disclosure or use
of Information in violation of this Agreement could cause
irreparable harm for which monetary damages may be difficult
to ascertain or constitute an inadequate remedy. Each party
therefore agrees that the Disclosing Party shall be entitled in
addition to its other rights to seek injunctive relief for any
violation of this Agreement.

7.8.7 The obligations of confidentiality set forth herein
shall survive termination of this Agreement, but shall only remain
in effect for a period of one (1) year from the date the Information
is first disclosed.

7.9 Damage or Injury to Subterranean Structures or
Utilities, Hazardous Materials, Pollution and Contamination

79.1 To the extent that work pursuant to this
Agreement requires any sampling, boring, excavation, ditching
or other disruption of the soil or subsurface at the Site, Olsson
shall confer with Client prior to such activity and Client will be
responsible for identifying, locating and marking, as necessary,
any private subterranean structures or utilities and Olsson shall
be responsible for arranging investigation of public subterranean
structures or utilities through an appropriate utility one-call
provider. Thereafter, Olsson shall take all reasonable
precautions to avoid damage or injury to subtrerranean
structures or utilities which were identified by Client or the one-
call provider. Olsson shall not be responsible for any damage,
liability or costs, for any property damage, injury or economic
loss arising or allegedly arising from damages to subterranean
structures or utilities caused by subsurface penetrations in
locations approved by Client and/or the one call provider or not
correctly shown on any plans, drawings or utility clearance
provided to Olsson, except for damages caused by the
negligence of Olsson in the use of such information.
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79.2 It is understood and agreed that any assistance
Olsson may provide Client in the disposal of waste materials
shall not result in Olsson being deemed as a generator,
arranger, transporter or disposer of hazardous materials or
hazardous waste as defined under any law or regulation. Title to
all samples and waste materials remains with Client, and at no
time shall Olsson take title to the above material. Client may
authorize Olsson to execute Hazardous Waste Manifest, Bill of
Lading or other forms as agent of Client. If Client requests
Olsson to execute such documents as its agent, the Hazardous
Waste Manifest, Bill of Lading or other similar documents shall
be completed in the name of the Client. Client agrees to
indemnify and hold Olsson harmless from any and all claims that
Olsson is a generator, arranger, transporter, or disposer of
hazardous waste as a result of any actions of Olsson, including,
but not limited to, Olsson signing a Hazardous Waste Manifest,
Bill of Lading or other form on behalf of Client.

7.9.3 At any time, Olsson can request in writing that
Client remove samples, cuttings and hazardous substances
generated by the Project(s) from the project site or other
location. Client shall promptly comply with such request, and
pay and be responsible for the removal and lawful disposal of
samples, cuttings and hazardous substances, unless other
arrangements are mutually agreed upon in writing.

794 Client shall release Olsson of any liability for,
and shall defend and indemnify Olsson against any and all
claims, liability and expense resulting from operations under this
Agreement on account of injury to, destruction of, or loss or
impairment of any property right in or to oil, gas, or other mineral
substance or water, if at the time of the act or omission causing
such injury, destruction, loss or impairment, said substance had
not been reduced to physical possession above the surface of
the earth, and for any loss or damage to any formation, strata,
reservoir beneath the surface of the earth.

795 Notwithstanding anything to the contrary
contained herein, it is understood and agreed by and between
Olsson and Client that the responsibility for pollution and
contamination shall be as follows:

7951 Unless otherwise provided herein, Client
shall assume all responsibility for, including control and removal
of, and protect, defend and save harmless Olsson from and
against all claims, demands and causes of action of every kind
and character arising from pollution or contamination (including
naturally occurring radioactive material) which originates above
the surface of the land or water from spills of fuels, lubricants,
motor oils, pipe dope, paints, solvents, ballast, bilge and
garbage, except unavoidable pollution from reserve pits, wholly
in Olsson’s possession and control and directly associated with
Olsson’s equipment.

7.95.2 In the event a third party commits an act or
omission which results in pollution or contamination for which
either Olsson or Client, for whom such party is performing work,
is held to be legally liable, the responsibility therefore shall be
considered as between Olsson and Client, to be the same as if
the party for whom the work was performed had performed the
same and all of the obligations regarding defense, indemnity,
holding harmless and limitation of responsibility and liability, as
set forth herein, shall be specifically applied.
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7.10 Controlling Law and Venue

The parties agree that this Agreement and any legal actions
concerning its validity, interpretation or performance shall be
governed by the laws of the State of Nebraska. It is further
agreed that any legal action between the parties arising out of
this Agreement or the performance of services shall be brought
in a court of competent jurisdiction in Nebraska.

7.11 Subconsultants

Olsson may utilize as necessary in its discretion subconsultants
and other subcontractors. Olsson will be paid for all services
rendered by its subconsultants and other subconsultants as set
forth in this Agreement.

7.12 Assignment

7.12.1 Client and Olsson each are hereby bound and
the partners, successors, executors, administrators and legal
representatives of Client and Olsson (and to the extent
permitted by paragraph 7.12.2 the assigns of Client and Olsson)
are hereby bound to the other party to this Agreement and to the
partners, successors, executors, administrators and legal
representatives (and said assigns) of such other party, in
respect of all covenants, agreements and obligations of this
Agreement.

7.12.2 Neither Client nor Olsson shall assign, sublet or
transfer any rights under or interest in (including, but without
limitation, moneys that may become due or moneys that are
due) this Agreement without the written consent of the other,
except to the extent that any assignment, subletting or transfer
is mandated by law or the effect of this limitation may be
restricted by law. Unless specifically stated to the contrary in any
written consent to an assignment, no assignment will release or
discharge the assignor from any duty or responsibility under this
Agreement. Nothing contained in this paragraph shall prevent
Olsson from employing such subconsultants and other
subcontractors as Olsson may deem appropriate to assist in the
performance of services under this Agreement.

7.12.3 Nothing under this Agreement shall be
construed to give any rights or benefits in this Agreement to
anyone other than Client and Olsson, and all duties and
responsibilities undertaken pursuant to this Agreement will be
for the sole and exclusive benefit of Client and Olsson and not
for the benefit of any other party. There are no third-party
beneficiaries of this Agreement.

7.13 Indemnity

Olsson and Client mutually agree, to the fullest extent permitted
by law, to indemnify and hold each other harmless from any and
all damages, liabilities or costs, including reasonable attorneys’
fees and defense costs, relating to third party personal injury or
third party property damage and arising from their own negligent
acts, errors or omissions in the performance of their services
under this Agreement, but only to the extent that each party is
responsible for such damages, liabilities or costs on a
comparative basis of fault.

7.14 Limitation on Damages
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7.141 Notwithstanding any other provision of this
Agreement, and to the fullest extent permitted by law, neither
party’s individual employees, principals, officers or directors
shall be subject to personal liability or damages arising out of or
connected in any way to the Project(s) or to this Agreement.

7.14.2 Notwithstanding any other provision of this
Agreement, and to the fullest extent permitted by law, neither
Client nor Olsson, their respective officers, directors, partners,
employees, contractors or subconsultants shall be liable to the
other or shall make any claim for any delay damages, any
punitive damages or any incidental, indirect or consequential
damages arising out of or connected in any way to the Project(s)
or to this Agreement. This mutual waiver of delay damages and
consequential damages shall include, but is not limited to,
disruptions, accelerations, inefficiencies, increased construction
costs, increased home office overhead, loss of use, loss of profit,
loss of business, loss of income, loss of reputation or any other
delay or consequential damages that either party may have
incurred from any cause of action including, but not limited to,
negligence, statutory violations, misrepresentation, fraud,
deceptive trade practices, breach of fiduciary duties, strict
liability, breach of contract and/or breach of strict or implied
warranty. Both the Client and Olsson shall require similar
waivers of consequential damages protecting all the entities or
persons named herein in all contracts and subcontracts with
others involved in the Project(s).

7.14.3 Notwithstanding any other provision of this
Agreement, Client agrees that, to the fullest extent permitted by
law, Olsson’s total liability to the Client for any and all injuries,
claims, losses, expenses, damages, or claims expenses of any
kind arising from any services provided by or through Olsson
under this Agreement, shall not exceed the amount of Olsson’s
fee earned under this Agreement. Client acknowledges that
such causes include, but are not limited to, negligence, statutory
violations, misrepresentation, fraud, deceptive trade practices,
breach of fiduciary duties, strict liability, breach of contract
and/or breach of strict or implied warranty. This limitation of
liability shall apply to all phases of Olsson’s services performed
in connection with the Project(s), whether subsequent to or prior
to the execution of this Agreement.

7.15 Entire Agreement
This Agreement supersedes all prior communications,
understandings and agreements, whether oral or written.

Amendments to this Agreement must be in writing and signed
by the Client and Olsson.
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